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14.01: Purpose

14.02:

(1) Purpose201 CMR 14.00 sets forth procedures for operation of prasi¢ration between homeowners

and contractors, or subcontractors, and in the case of ddceas&actor, or subcontractors, their

administrator, executor or personal representativeeguired by M.G.L. c. 142A, 8§ 4. It is designed to
promote the speedy, efficient and fair disposition of dispuisg@ out of the improvement of an owner-

occupied, one-to-four family residential home by a registeontractor or subcontractor. It also sets forth
procedures for homeowner access to a Guaranty Fund. The yuauad, created by M.G.L. c. 142A, 8§ 5,

compensates homeowners for actual losses they incur asltaofeegistered contractor or subcontractor
conduct found by an approved arbitrator or court of competasdijction to be work performed in a poor or

unworkmanlike manner or which is a common law violationaoviolation of any statute or regulation

designed for the protection of consumers.

(2) Applicable Regulation®ther regulations applicable to M.G.L. c. 142A include:

(a) 780 CMR R6: Registration and Enforcement of the Home dwepnent Contractor Program
promulgated by the director of the Board of Building Regofesti and Standards within the
Executive Office of Public Safety.

(b) 940 CMR 8.00: Mortgage Brokers and Mortgage Lenders protedlday the Office of the

Attorney General.

(c) 209 CMR 42.00: The Licensing of Mortgage Lenders and MortBagkers promulgated by
the Division of Banks and Loan Agencies.

(3) Scope201 CMR 14.00 shall apply to all home improvement trarmaetivith a written contract between
a homeowner and a contractor or subcontractor registetibdtivé Board of Building Regulations and
Standards occurring on or after July 1, 1992. All referemc@&®1 CMR to statutes and other regulations
shall include amendments made to such statutes and reguldioribeapromulgation of 201 CMR 14.00.

Definitions

Unless otherwise stated, terms used in 201 CMR 14.00 defiasd or used in M.G.L. c. 142A.

10/24/03 201 CMR - 65



14.02:

10/24/03

201 CMR: OFFICE OF CONSUMER
AFFAIRS AND BUSINESS REGULATION

continued

Actual Lossmeans the amount as calculated pursuant to 201 CMR 14.14 and. M.@42A for the
exclusive purpose of assigning a monetary value to deteanit@mant's guaranty fund award pursuant to
201 CMR 14.00.

Applicant means the owner occupant, authorized tenant or registraated by provisions of M.G.L. c.
142A who files a request for arbitration form with an OCARBRraved arbitration firm claiming a failure of
performance under a residential home improvement con@aebwner occupants or authorized tenants may
file a request for arbitration form only once with reggeca failure of performance by a registrant under a
residential home improvement contract.

Arbitration Firm means the individual(s) approved by the director of OCABRrbvide the centralized
administration for home improvement arbitration cases.

Arbitrator means any person who has been certified by OCABR to performa imoprovement contractor, or
subcontractor arbitration services. These appointed indigdsglie binding decisions pursuant to M.G.L. c.
142A and 201 CMR 14.00. The OCABR may accept a decision renderedibgegpendent arbitrator who
was not appointed by the arbitration firm.

BBRS means the Board of Building Regulation and Standards.
Business DaysMonday to Friday, except for state or federal holidays.

Claimantmeans an owner and resident of a residential buildingaicamg at least one but not more than
four dwelling units, who has entered into a construction cdmivitle a contractor, or subcontractor to carry
out construction work on said building, and who is making a cigjainst said contractor, or subcontractor
for failure of performance under said contract pursuaht.@®.L. c. 142A. A claimant may only recover once
up to and no more than $ 10,000 to compensate for actuéldosthe Guaranty Fund.

Clear and Conspicuowshall be defined in a manner which is consistent with theitlef provided by the
applicable sections of the Attorney General's Retail Atbmg Regulations, 940 CMR 6.01 and 6.01 (f) and
the Attorney General's Mortgage Brokers and Mortgage lrsn@egulations, 940 CMR 8.03. 201 CMR
14.00 provides that "clear and conspicuous" shall mean that teeaheepresentation being disclosed is of
such size, color, contrast, or audibility and is presentedssto be readily noticed and understood by a
reasonable person to whom it is being disclosed.

Contractmeans a written agreement contained in one or monardats for the performance of certain
residential contracting work, including all labor, goods amdices set forth under said agreement.

Contractormeans any person who owns or operates a contracting busimesthmugh himself or others,
undertakes, offers to undertake, purports to have the capacitydertake, or submits a bid for residential
contracting work. For purposes of 201 CMR 14.00, the BoaBudfling Regulations and Standards will
deem a contractor, or subcontractor to be duly registétbeé icontractor, or subcontractor is registered in
accordance with M.G.L. c. 142A and 780 CMR R6 on the date afahigact with the owner. In the case of
the deceased contractor, or subcontractor, their admioistrekecutor, or personal representative is
substituted.

Customary and Reasonable Efforteans that action has been taken by or on behalf of an agfriev
homeowner to secure a satisfactory resolution to a didmtiveen a home improvement contractor and a
homeowner. In the case of the deceased contractor, ornswdmtor, their administrator, executor, or
personal representative is substituted. This standard mestibied by the following:
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14.02: continued

(a) District or Superior Court Supplementary Processt WirExecution Submitting evidence to
the fund administrator that a writ of execution for a monetatyt judgment was served upon the
contractor, or subcontractor by a constable or sherithatcontractor's, or subcontractor's last
known business address. In the alternative, evidence of attendéra supplementary process
hearing is sufficient.

(b) Small Claims Court Notice to Show Cause; Writ of &tmn If a claim is properly made
before a small claims court, submitting evidence to the &dmdinistrator that a writ of execution
for a monetary court judgment was served upon the contractstbcontractor by a constable or
sheriff at the contractor's, or subcontractor's last knbwsiness address. In the alternative
submitting evidence to the fund administrator that a notichde €ause has been served upon the
contractor, or subcontractor by a constable or sherithatcontractor's, or subcontractor's last
known business address, that the contractor, or subconthastdailed to pay the claim and has
failed to defend the claim.

(c) Bankruptcy Submitting evidence to the fund administrator from the Urfiedes Bankruptcy
Court confirming that the contractor, or subcontractotheir estate, has filed for bankruptcy.

(d) Contractor or Sub-contractor Fled JurisdictiBubmitting evidence to the fund administrator
that a service of court or arbitration order was attethpt all known addresses of the contractor, or
subcontractor by a constable, sheriff, or agent of the. sta

(e) Deceased Contractor or Subcontradiorthe case of a deceased contractor or subcontractor,
submitting evidence that the writ of execution for a monetatyt judgment was served upon the
administrator, executor, or personal representative. rhitraion award must be converted to a
court judgment in order to obtain a writ of execution for iserby a constable or sheriff upon the
contractor, or subcontractor, or their administrator,ceta, or personal representative by a
constable or a sheriff at the administrator, executor, rgopal representative's last known address.

Designated Agenineans a party any individual designated in writing to reptdsen or her. A designated
party need not be an attorney.

Fund Administratomeans the administrator of the Residential ContradBwaranty Fund, appointed by the
director of the Office of Consumer Affairs and BusinBsgulation.

Guaranty Fundincluding the term "fund") means the Residential ContractBuaranty Fund established
pursuant to M.G.L. c. 142A.

OCABR means the Office of Consumer Affairs and Business Regulsee also "arbitration firm."

Owner (including the term "homeowner") means any owner of a préwgxi®wner-occupied building
containing at least one but not more than four dwelling unitg, tenant authorized by the owner thereof,
who orders, contracts for, or purchases the servicesaftaactor or subcontractor. An owner occupying a
condominium in a building containing no more than four dwellingsugitalifies as an owner under 201
CMR 14.02: Owner. An association, corporation, partnershigorporated or unincorporated), trust,
charitable organization, or any other business entity doegualify as an owner.

Owner-occupiedmeans the residential building of at least one but noertiwn four dwelling units and
occupied by the owner as a primary residence.

Registrantmeans any person duly registered as a home improvemerdotonor subcontractor under the
provisions of M.G.L. c. 142A and 780 CMR R6 on the date oEtinéract with the owner.
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Registration Numbemeans the number assigned to the contractor or subcontedigiors/he has been
approved for registration by the Board of Building Regulatenms Standards.

Residential Contractingneans the reconstruction, alteration, renovation, repaidernization, conversion,
improvement, removal, demolition, or the construction ofaddition to any pre-existing owner occupied
building containing at least one but not more than four dwellimigs, which building or portion thereof is
used or designed to be used as a residence or dwellingouné structures which are adjacent to such
residence or building.

Request for Arbitration Forrmeans the form provided by the director of OCABR to appl@rbitration
firms for dissemination to applicants who must comple¢eféhm and return it to the arbitration firm when
filing for an arbitration hearing.

Subcontractomeans any person other than a supplier of material or, \ahorenters into a contract, written
or verbal, with a contractor or subcontractor for the perémce of any part of the contractor's contract, or
who enters into a contract with any other subcontractdhéoperformance of any part of the subcontractor's
contract, and who does not perform work other than a subcamtrdot the case of the deceased
subcontractor, their administrator, executor, or persepaésentative is substituted.

Unworkmanlike Mannemeans that materials which are used and methods which ateyedhare of
substandard, unreasonable, imprudent, or inadequate quality @ncarsistent with good construction
practices; that materials used and methods employed areywangsrtially inaccurate or unacceptable in
final appearance or function; or, that materials used and metiaoleyed are unsafe or may result in an
unsafe or non-functional final product.

14.03: Arbitration Requests

10/24/03

(1) List of Approved Arbitration FirmsThe director of OCABR shall maintain a list of aréiibrs who have
been approved to arbitrate home improvement complaints un@et M. 142A and 201 CMR 14.00. Such
list shall be public and shall be made available upon request

(2) Arbitration Application Any eligible party seeking arbitration of a home inyenment dispute shall
submit a request for arbitration to the OCABR. The OCABHR shaply the form to an applicant on request.

(3) Homeowner Arbitration Eligibilitylf an applicant is a homeowner, the applicant is ebgibt arbitration
only if the contractor, or subcontractor is duly regestiewith the director of BBRS and the parties have a
written agreement. In the case of a deceased contractembcontractor, the applicant is eligible if the
contractor or subcontractor was current in their registraat the time of contracting and had a written
agreement. In such an event, the contractor or subcontragjofile a counterclaim.

(4) Contractor Arbitration Eligibility If a registered contractor or subcontractor, or tlagiministrator,
executor, or personal representative files a requesatifitration, the parties' written agreement must contain
an arbitration clause and must be separately signed andigated parties. If the arbitration agreement is
absent, or not separately signed and dated by the partiesprttiactor may pursue arbitration only with
written permission by the homeowner. In such an event, the homeemay file a counterclaim.

(5) Arbitration Attendancelf an applicant's request for arbitration is acceptesl parties or their designated
agents must attend the arbitration, except as provided i€RIRL14.13(9).

(6) Application DeadlineThe arbitration firm must receive a request for artimawithin two years of the
date of the contract signed by the registrant and the homeo#Amequest for arbitration form shall be
deemed timely filed if it is date stamped or postmarkihin this time period.
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(7) Tolling of Application DeadlineA request for arbitration must be filed within two yeafshe effective
date of the contract between the parties. However, theyéar statute of limitations shall be tolled by the
OCABR in those instances where an aggrieved homeowner émtierformal mediation proceedings or
where equity so requires.

(8) Application Requirement3 o be accepted for arbitration, the request for arltraust:

(a) comply with 201 CMR 14.03(2);

(b) be complete;

(c) be for a one-to-four unit, owner-occupied residenceapesty located in Massachusetts;

(d) be for work contracted for on or after July 1, 1992;

(e) include a narrative description of the problem;

(f) involve a contractor or subcontractor, or in the aafse deceased contractor or sub-contractor,
their administrator, executor, or personal representategistered with the Board of Building
Regulations and Standards as of the date of the contract;

(g) include a copy of the written contract; and

(h) include a monetary amount sought or clearly indicatedthigtspecific performance is sought.

(9) Eligible Places for ArbitratianAll arbitration hearings must take place in a neutradtion within a 50-
mile radius of the residence or property in dispute,asrilee parties agree otherwise.

(10) Parties to ArbitratianAbsent a court order, only the homeowner or owner-authotezeght and the
registered contractor or subcontractor, their adminstrakecutor or personal representative, shall be parties
to an arbitration conducted under M.G.L. c. 142A. The arbitrdiion arbitrator and OCABR do not have
authority to join third parties.

(11) Prohibition Against ConsolidatioAbsent a court order or the written approval of OCAB&ther the
arbitration firm nor the arbitrator shall consolidateaditration case with another arbitration case.

14.04: Arbitration Firms

(1) Firm Duties The arbitration firm must be able to take on the dallyiaistrative duties of the program
and be able to provide information and counsel to prospectiieayp. These duties shall include, but not
be limited to, reviewing cases for technical acceptgbilchecking the status of the contractor or
subcontractor to determine if s/he is registered withBiberd of Building Regulations and Standards, or if
deceased checking if the contractor or subcontractor wastaegl at the time the contract was signed;
collecting hearing fees; providing information to the jgarprior to the hearing; providing tape recorders and
tapes for the hearing; providing training sessions for miitrators; reviewing arbitrators' decisions; acting
on requests for technical corrections; providing tapes ohéaing if requested by the parties; providing
statistical reports of the program; printing and distributigapplications and materials necessary to the
program (except that OCABR will create the applicatiomf@nd provide a basic consumer information
pamphlet for the program); and providing general recorgikgdunctions.

(2) Document RetentionThe OCABR shall retain any documents, tapes and matenablved in
arbitrations for at least three years.

14.05: Processing of Request for Arbitration Forms

10/24/03

(1) Request Intake. The arbitration firm shall date-stamp a@sign a case number upon receipt of a
submitted request for arbitration form.

(2) Request Review. The arbitration firm shall review sttech request for arbitration forms for
completeness and compliance with 201 CMR 14.03 within, 14 busiagsf receipt.
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14.05: continued

(a) To establish death of a contractor or subcontraatdrpmeowner, an administrator, executor,
or personal representative must attach an authentic obpthe deceased contractor's, or
subcontractor's or homeowner's death certificate and raftidaim form filed in probate court to
the application. (IRS Publication 17, Chapter 4, p. 36, YedeFal Income Tax Revenue).

(b) Incomplete forms shall be returned to the applicantdompletion. Such forms when completed
must be received by the OCABR within 30 business days applécant's period of eligibility for
filing the request, whichever is later. The OCABR mejgct a request that is not timely filed.

(c) Requests not found in compliance with 201 CMR 14.03 shaljected and the reason for the
rejection shall be sent to the applicant in a timely fashio

(3)_Incomplete or Erroneous Requedtie OCABR may rescind any acceptance of a request foragidn
granted in error because of incomplete or erroneous inflamat

(4) Request Processinfhe OCABR shall; date-stamp complying, completed, anéewed forms to
indicate their acceptance for arbitration, promptly nottig claimant that the application satisfies the
qualifications for acceptance, and advise the claimant digheng fee due. Upon receipt of the hearing fee,
the OCABR shall send to both parties acknowledgment thaiaites has been accepted. The acceptance date
shall trigger a 90 business day period in which the hearirgi be held and all evidence must be presented.

(5) Preliminary Telephone Conferendéhe parties, their attorneys or representatives kbhdla preliminary
telephone conference at a reasonable date soon after thstiauepo of the arbitrator, unless the arbitrator
determines that a preliminary telephone conference is unaegess unless the parties agree to dispense
with the preliminary telephone conference and the arbitrdbes not object to such dispensing. The
preliminary telephone conference may proceed in the absenog phety or representative who, after due
notice, fails to be present or fails to obtain a postp@mem

14.06: The Arbitrator

(1) Selection of ArbitratorThe OCABR shall appoint the arbitrator when the applisadeemed eligible for
arbitration. A single arbitrator shall conduct each hearing.

(2) No Party Approval PoweT he choice of the arbitrator is not subject to the agprafveither party.

(3) Lack of Bias Requiremerithe arbitrator shall not have a personal interesite outcome of any hearing,
nor be acquainted with any of the participants except asasuglaintance may occur in the hearing process,
nor hold any prejudice or bias toward any individual partglass of parties which might be involved in the
proceedings.

(4) Disclosure of Conflictsf an arbitrator is currently, or has been in the pasth&ractor or subcontractor,
either part-time or full-time, or if the arbitrator hasen the claimant or respondent for any action pursuant to
M.G.L. c. 142A, he must disclose this fact to the psnigor to the hearing. Either party may then request
another arbitrator with a showing of good cause that théictonfll affect the arbitration outcome.

(5) Arbitrator Disqualification If either party has a reasonable basis to believe thathitrator has violated
either 201 CMR 14.06(3) or (4) that party may request tleaathitrator be disqualified by submitting the
request in writing to the Director of OCABR before therhmgpif based on information known at that time.
Any such request shall be submitted in writing to the dirext@CABR no later than ten business days from
the date the arbitration firm provides notice of the appa@ntrof the arbitrator to the involved parties.

(6) Code of EthicsThe arbitrator shall be guided by the standards of ethiraluct established in "The
Code of Ethics for Arbitrators in Commercial Disputeségared by a Joint Committee consisting of a
Special Committee of the American Arbitration Assoociatand a Special Committee of the American Bar
Association.
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14.07: Settlement by Submission of Documents for Claimsl6f@0 or Less

(1) Written Hearing PresumptioliVhere no party's claim exceeds $ 10,000, exclusive of ethimerest and
arbitration fees or costs, the dispute shall be redobye submission of documents (hereinafter called a
written hearing), unless any party requests an oral hearitige @rbitrator determines that an oral hearing is
necessary. A party desiring an oral hearing must notifyihigration firm and the opposing side within ten
business days of the notice of acceptance of the case,tbe @vent a counterclaim is timely filed, within
five business days after notice of the firm's acceptahtiee counterclaim. After that time, an oral hearing
may only be granted with the arbitrator's consent.

(2)_ Written Hearing ProcedureBhe written hearing shall conform to the following mdares:

(a) The parties submit in writing to the arbitration fitheir respective contentions, including a
sworn statement of facts, together with such proofs prpperified, as they wish to submit. Briefs
or written arguments may also be submitted at this. time

(b) All such documents and proofs submitted by each party shaledevith the arbitration firm
no later than ten business days after the mailing of theerwy the arbitration firm calling for their
filing. Failure of a respondent to submit documents and prdbfimthe ten business day period
shall be deemed a waiver of his/her right to reply stilbjeithie arbitrator's discretion.

(c) All documents and proofs submitted by each party shall ftet@e¢he other party and to the
arbitration firm in duplicate.

(d) Each party may file one written reply to such statemants proofs within a period of ten
business days from the date of the arbitration firm'srlétt the parties requesting replies. Failure
of any party to make such a reply within the specified pafdine shall be deemed to be a waiver
of the party's right to reply.

(e) When all of the statements, proofs and replies (if hayg been received by the arbitration
firm, they shall be transmitted to the arbitrator.

() The arbitrator shall examine the documents and requekefugiidence from either party, or
both parties, if necessary, within ten business days ofptecBie documents submitted to the
arbitrator and the arbitration firm for the written hearahgll be the official record of the hearing.
If the arbitrator does not request further evidence, thittewthearing is declared closed at this time
and the requirements of 201 CMR 14.15 and 14.16 apply.

(g) Either party may request, on no more than one occatiah,the arbitrator give a seven
business day extension following the date of submission reqoirehe arbitrator. Such request
must be made prior to the date of submission and shall beedranly upon a showing of good
cause.

14.08: Notification and Scheduling of Arbitration Hearing

10/24/03

(1) Place of Hearing&Vhen scheduling hearings, the arbitrator shall atterrgtdommodate the geographic
and time-of-day needs of the parties.

(2) Weekday Presumptiofevening and weekend hours may be made available for hedrjoggfied and
mutually agreed upon by the parties and the arbitrator.

(3) Notice of Arbitration AcceptanceNithin seven business days after the acceptance of astefpue
arbitration form, the arbitration firm shall mail notitereof to the parties.

(4) Hearing Fe. Within ten business days of receipt of the acceptanee fle¢t claimant must submit to the
arbitration firm, the hearing fee in accordance withfégeschedule established by OCABR.

(5) Counterclaim Deadline and Fedl counterclaims must be submitted to the arbitratiom fwithin ten
business days after notice from the arbitration firmooEptance of the case. In the absence of extraordinary
circumstances, the arbitrator may grant a party no thame one seven business day extension of the time in
which to respond to the demand for arbitration or to submduaterclaim. The party filing a counterclaim
must pay a fee in accordance with the fee schedule ssithlby OCABR. The fee must be paid upon filing.
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14.08: continued

(6) Additional Claims and Amendmentadditional claims and amendments may not be submitted without
leave from the arbitrator. Leave shall not be grardtst than ten business days prior to the hearing.

(7) Notice of HearingThe arbitration firm shall mail notice of the date,djnocation of the hearing, and
name of the arbitrator to both parties no later than 21 bgsid@s prior to the hearing, unless both parties
agree to an earlier mutual date.

(8) Hearing DateThe date of the hearing shall be within 90 business days attketance of the request for
arbitration form. The arbitrator may extend the 90 businesshdaying period only upon a showing of
extraordinary circumstances or upon the written consent bfdfdhe parties.

(9) Hearing ConfirmationThe arbitrator or arbitration firm may call both pastie confirm the hearing date.
A call placed within seven business days prior to the heahalj constitute sufficient notice of the hearing
should either party claim nonreceipt of the notice pravide in 201 CMR 14.08(5).

14.09: Disclosure of Information

(1) Document Disclosure and Settlement of Dispufesch party shall provide to the other party any
documents or information that s/he intends to present at thednea later than two business days before the
hearing including copies of all hearing exhibits. The arbitrsitail decide any disputes over the production
of information.

(2) Home Inspections by Registrabipon reasonable request by the registrant, if such reigueseived no
later than seven business days prior to the scheduled dtite béaring, the homeowner shall permit the
registrant to inspect his residence or property, whichevénd subject of the complaint. The homeowner
shall have the right to be present at such inspection. Tisregd shall use no tools other than diagnostic
tools and shall not make any repairs or adjustments.

(3) Prohibition Against Discoveryhere shall be no discovery except as provided in 201 CMR 14 29{1)
14.09(2), unless each party consents or unless discovandei®ed by the arbitrator for the following reasons:

(a) The arbitrator finds that the discovery is likely torteeessary to render a proper arbitration
decision; or

(b) The arbitrator finds that the discovery is likelyb®necessary for a party to present a material
element of the case against the other party.

(4) Additional Information DeadlineThe parties shall comply with the arbitrator's requéstsaadditional
information within seven business days, or within sucfoges the arbitrator designates.

(5)_Inspections by Arbitratot either party's request, and if the arbitrator de¢mgpropriate, the arbitrator
may view the residence or property that is the subjettteoflispute. Upon reasonable notice to both parties,
the arbitrator may view the site alone or s/he may berapanied by both parties, their designated agent or
by such person or persons whom she may deem necessary.

(6) Representation by an Attornefny party represented by an attorney or other authorizedt agust
disclose the name, address and telephone number of the regiresetat the arbitration firm and the
opposing side at least seven business days prior to thecfietiuled hearing date or date for submission of
documents as set forth in 201 CMR 14.09(1).
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14.10: Rescheduling Arbitration Hearings

(1) ReschedulingEither party may request, on no more than one occasidrthéharbitrator reschedule the
arbitration hearing. Such request must be made prior wethef the hearing and shall be granted only upon
a showing of good cause.

(2) New Hearing Datef a request for rescheduling is granted, the arbitistiall record the date the request
was received, and assign a new hearing date and locatraif possible falling within the original 90
business days period provided for in 201 CMR 14.08(6). The arbislasdl notify both parties of the new
date as soon as practical and by any means appropri#tie fome then remaining before the hearing.

(3) Good Cause Reschedulinthe arbitrator may reschedule any hearing for good cauatalf possible,
the new hearing date shall be within the original 90 busithgs period provided for in 201 CMR 14.08(6).

(4) Notice of Rescheduled Hearirithe arbitrator shall notify both parties of the reafsorihe delay and the
new date as soon as is practical.

14.11: Failure to Appear

(1)_Failure to Appear Defaultf a party fails to appear at the hearing, the arbitratay enter a finding by
default against that party upon a determination that the apgezarty has made a showing of sufficient facts
to warrant an award.

(2) Default Forgivenessf the defaulting party, within 15 business days after tharggatemonstrates good
cause to the arbitrator for failing to appear, the atutrmay set aside the default. A new hearing may then
be scheduled pursuant to 201 CMR 14.10(2) or a written hearingpenased to resolve the dispute pursuant
to 201 CMR 14.07.

(3) Failure to Appear ArbitrationAn arbitration may proceed in the absence of any partgmesentative
who has received due notice pursuant to 201 CMR 14.08(6) and 14&Tails to be present or fails to
obtain a postponement.

14.12: Withdrawal

(1) Arbitration Request WithdrawaEither party may withdraw his/her request for arbitratorany time
prior to the hearing by notice to the arbitrator and taother party. Cases withdrawn at any time as a result
of a settlement agreement between the parties may filedréf either party fails to honor the settlement
terms.

(a) Withdrawals Without Prejudicéd withdrawal received prior to the day of the hearing shall
constitute a withdrawal without prejudice from the adtibn system. Cases must be re-filed two
months after the first voluntary withdrawal.

(b) Withdrawals With PrejudiceA withdrawal received on or after the day of the hearimgsoa
result of a default without good cause shall be a withdraxtalprejudice.

(c) Non Refundable Arbitration Fel either party withdraws his/her request for arbitratat any
time, the arbitration fee shall not be refunded.

14.13: The Hearing

(1) Single Arbitrator A single arbitrator shall preside over each hearinggssnbtherwise determined by the
arbitration firm. The conduct of the hearing shall encourdg# and complete disclosure of the facts.

(2) Four Hour Hearing LimitThe hearing shall last no longer than four hours. If theratbi determines
that additional time is necessary to obtain sufficient exiedeo render an award, the arbitrator may extend
the hearing time. The hearing may also be extended upon thenagteef each of the parties and the
arbitrator. When a hearing is extended, the arbitratgramarge an hourly rate for the additional time, which
will be equally shared by the parties. The arbitrator $i@bequired to account for the additional time in the
final award. The arbitrator may not charge for sitgpéusions and consultations and such fees will not be
considered in calculating the four-hour hearing limit.
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continued

(3) Arbitration Hearing RecordThe arbitrator shall tape record the hearing. Said shpk be the official
record of the hearing and the parties may not make indepengestdfthe hearing. Copies of the official
record tape may be obtained from the arbitration firmafoominal fee. The formal rules of evidence shall

not apply.

(4)_Oath The arbitrator shall administer an oath or affirmat@meach individual who testifies.

(5) Evidence Presentatioiihe parties may introduce any relevant evidence thatssikt the arbitrator in
making a decision. Unduly repetitious or clearly irrelevantience may be excluded. It shall, however, be in
the arbitrator's sole discretion whether to allow switlezce.

(6) Completeness Responsibiligach party is responsible for presenting all his or hieleage in a concise
manner on the day(s) of the hearing.

(7) Questions of Opposing Parffhe arbitrator shall allow each party to question theroafter his or her
presentation and shall allow questions of each witnesshédter her testimony. The arbitrator may question
any party or witness at any time.

(8) Order of HearingThe arbitrator shall determine the order of the hearing.

(9) Oral Hearing Presumptiofor claims over $ 10,000, the hearing procedure presupihedémth parties

or their designated agent will be present. However, witignarbitrator's discretion, either party may offer
written testimony only, so long as the arbitrator andother party are informed of such and are in receipt of
the evidence at least seven business days prior t@yhef the hearing. Written hearings shall be conducted
pursuant to the procedures set out in 201 CMR 14.07(2).

(10) Sworn StatemenAll written testimony shall include a statement signedHeywitness under oath that
his or her testimony is true.

(11) Discretionary Arbitrator Consultation¥he arbitrator may consult with the building inspector my a
other expert witness for technical advice or testimorhe @rbitrator shall provide a report of any such
consultation to all parties. The arbitrator may in hieardiscretion allow rebuttal to the report.

(12) Unmanageable Hearingéfter a warning, the arbitrator may terminate any mmepthat becomes
unmanageable due to the behavior of either party and enter judbgneefault against the party whose
behavior made the hearing unmanageable.

(13) Additional Good Cause Hearingsor good cause shown as determined by the arbitratcaytifieator
may schedule one additional hearing after the initial heatiin a reasonable time period as determined by
the arbitrator. The arbitrator shall charge an hourky fat his/her time.

(14) Non-compliance Orderdf either party fails to comply with 201 CMR 14.00, théditator or the
arbitration firm shall make such orders as are just.

14.14: Determining Actual Loss

10/24/03

The calculation of Actual Loss for determining payments ftbemGuaranty Fund shall be measured by the
following methods:

(1) Calculation When No Work is Performell the contractor, or subcontractor abandoned the contract
without doing any work, the actual loss shall be the amounhdneeowner paid to the contractor, or
subcontractor under the terms of the contract.
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(2) Calculation When Some of the Work is Performidhe contractor, or subcontractor partially and

properly completed some of the work which was agreed to uhdeetms of the contract, the actual loss

shall be totalled by adding the amount of the reasonable casimgfleting the contract and, if necessary,

repairing the contractor's, or subcontractor's defectiienpesince, and by subtracting the part of the contract
price that has not been paid by the owner.

(a) Determination of Grossly Underbid Contract{pon a determination by the arbitrator or
OCABR that the contractor, or subcontractor grossly undehgdcontract with the result that
competent workmanship to finish the contract will costifigantly more than the original contract
price, the actual loss will not include the owner's cosbtoplete the contract.

(b) Calculation for Grossly Underbid Contradtipon such a determination, the actual loss shall be
the amount which the owner paid to the contractor or subctmitraninus the value of any work
properly completed, minus the cost of any materials plppsed, plus, if necessary, the cost to
correct that portion of the contracted work that wasroperly completed.

(3) Calculation When All of the Work is Performed, but Berfed Incorrectly If the contractor, or
subcontractor fully but improperly completed work that egeeed to under the terms of the contract, the
actual loss shall be the amount required to correct thepagdy completed work.

14.15: The Decision

10/24/03

(1) Decision DeadlineThe arbitrator shall submit an arbitration decision tcattétration firm no later than
14 business days from the date the hearing is closed. Thetabifiam shall mail a copy of the decision to
both parties.

(2) Form of DecisionThe arbitrator shall insure that all decisions areviiting, dated and signed. The
written decision shall contain a finding of facts, andearccalculation of the monetary award if any is
ordered. The written decision may contain an award of speefiormance, or an order as appropriate. In
addition, the written decision may include a monetary deterimmat the claimant's actual loss as specified
in 201 CMR 14.14, otherwise actual loss will be determinetti®¥) CABR.

(3) Award Compliancelf the homeowner prevails, the arbitrator may requireréigéstrant to complete the
work, repair or replace the work or pay the homeowner metagy amount, or any other remedy or
combination of remedies the arbitrator sees fit to awahe. arbitrator may also set a time limitation for
compliance pursuant to 201 CMR 14.17(1).

(4) Calculation of Value of Specific Performande the case of an award of specific performance, the
arbitrator shall assign a monetary value to said awarthéexclusive purpose of determining a claimant's
actual loss. Payment of said monetary value shall noti@deyed a compliance alternative to the award of
specific performance unless allowed under the stated tdrthe award.

(5) Contract Access for Specific Performance Awaidghe case of an award of specific performance, the
arbitrator may allow the registrant access to thieleese or property to complete or repair the work if he/she
is satisfied that allowing continued access to the propestild not result in non-correction of the problem
complained of or further damage to the premises. The adoishall not award specific performance unless
the homeowner provides written consent for the registoaeter the homeowner's property.

(6) Payment of Registrant Counterclainfisthe registrant prevails on a properly filed counténcjathe
arbitrator may require the homeowner to pay the registraminetary amount.
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(7) Limitations of Arbitration Award Content. Any monetaagvard may include contractual damages,

consequential damages, arbitration fees, and punitive danigesonetary award shall include attorneys
fees.

14.16: Disputing the Arbitrator's Decision

(1) Technical Corrections by AdministratorShe arbitrator or arbitration firm may make "technical
corrections” to a decision. "Technical corrections" shratlude computational corrections, typographical
corrections, and other minor corrections. Determinatioro aghether or not a requested correction qualifies
as technical shall be the decision of the arbitration. firm

(2) Technical Correction Requestither party may request a technical correction. Such segsball be
made in writing, setting forth the requested correction @edan therefor, and must be received by the
arbitration firm and the other party within 14 business détgs the mailing of the arbitrator's full written
decision. A request for technical corrections will not stop award appeal period. If the technical correction
significantly alters the monetary award calculation, & decision will be issued and 201 CMR 14.16 (3)
shall apply.

(3) Appeals A dissatisfied party may file an appeal within 21 busirdesgs after the mailing date of the
arbitrator's decision pursuant to M.G.L. c. 142A, § 4. féwty requesting the appeal must notify OCABR if
the appeal is allowed.

14.17: The Award

10/24/03

(1) Award Completion DeadlinéThe parties shall cooperate to expedite the complefibhe work or the
transfer of a monetary award, whichever is appropriatg.work ordered by the arbitrator's finding shall be
completed within 21 business days of the mailing date of the findimgsitthe arbitrator or arbitration firm
extends the due date for good cause pursuant to 201 CMR 14.17(5)

(2) Calculation of Award Appeal Perioth computing any award appeal period, the last day of thedosoi
computed shall be included unless it is not a business day, ih edeat the period shall run until the end of
the next business day.

(3) Legal Status of Findings of Fadn arbitrator's findings of fact shall be prima faciédence in any
subsequent appeal brought by either party ensuing from ther mattisidered in arbitration.

(4) Homeowner Award Confirmation Noticé& prevailing homeowner shall contact the arbitration firm no
sooner than 21 business days and no later than 30 businesdtelayseamailing date of the arbitrator's
decision to confirm whether the contractor or subcontractotheir administrator, executor, or personal
representative has complied with the award. If no suckeitireceived, the arbitration firm shall contact the
homeowner promptly. If the contractor or subcontractor, tkelministrator, executor, or personal
representative has not complied with the award, thigration firm may then notify the home improvement
contractor, or subcontractor registration authority and atherney general in order to recommend any
appropriate sanction against the contractor, or subcontracthis estate, which may be available to assure
compliance of the order.

(5) Extension of Award Compliance Deadliréhe arbitration firm may extend the due date for the dwar
and the natification date made pursuant to 201 CMR 14.17(4)rémssnable period of time for good cause.
Such extension shall not exceed ten business days from itieabrdue date absent extraordinary
circumstances. The arbitration firm shall provide themdéd due date and the reason for the extension to the
parties in writing prior to the expiration of the inittahe period.
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14.18: Establishment of the Guaranty Fund

(1) Establishment of the Guaranty Fudirsuant to M.G.L. c. 142A, there shall be establisheesaléntial
Contractors Guaranty Fund within OCABR.

(2) Purpose of Fundrhe purpose of the fund is to compensate owners for acasgsi@as defined by 201
CMR 14.14 and M.G.L. c. 142A incurred as a result of a regitsrconduct which has been found by an
approved arbitrator or a court of competent jurisdictiopetovork which is:

(a) performed in a poor or unworkmanlike manner;

(b) a common law violation or a violation of any statat regulation designed for the protection of
consumers, including but not limited to M.G.L. c¢. 93A and pritdibacts listed in M.G.L. c.
142A, § 17.

(3) Fund AdministratorA fund administrator, appointed by the director of OCABlIsbe responsible for
implementing the provisions of M.G.L. c. 142A and 201 CMROQ.

(4) Fund Claim Requirementd homeowner may make a claim to the fund only if he haplecwith the
provisions of M.G.L. c. 142A, 88 5 and 7 and has filed his claith thie fund within six months after the
owner has obtained a judgment or arbitration award. Alinglahall be filed within this six month period,
even if the Owner has not exhausted all collection tstfor

(5) Fund of Last Resort Requiremer®ayment from the fund may not be made to the homeownestihées
owner has exhausted all such customary and reasonable affai&fined in 201 CMR 14.02 to collect the
judgment or award.

14.19: Contractor Fees to the Guaranty Fund

(1) Registrant Fee€very person registered under M.G.L. c. 142A as a hampeovement contractor, or
subcontractor shall pay a fee to the Guaranty Fund witippikcation for registration.

(2) Fee AmountsThe amount of the fee shall be determined on a sliding beaksd upon the number of
persons in the registrant's employ at the time of Ipicgion as follows:

Number of Guaranty Fund
Employees Contribution
less than four $ 100

four to ten $ 200

11to0 30 $ 300

more than 30 $ 500

(3) Fee Refundslf the home improvement contractor registration authadigpies an application for
registration, the registrant's payment to the guarantyshatl be refunded.

(4) Presumption Against Multiple Feedo registrant shall be required to pay the guaranty fund fge m
than once unless the fund administrator makes a determitiaéiothe amount of the fund is insufficient to
maintain it at a level commensurate with claims madénagit.

(5) Annual Fee LimitationNo registrant shall be required to pay the guaranty funché&e than once in any
12 month period.

(6) Additional Assessmentf the fund administrator determines that the amount ofuheé is insufficient to
maintain it at a level commensurate with claims madeagg, after a public hearing and upon consultation
with the fund administrator each registrant may be asdems appropriate fee which shall not exceed the
amount of the registrant's original assessment.
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(7) Suspension for Non-paymeiTthe fund administrator shall recommend that the regi&tnagistration be

suspended if he fails to pay the required assessment toatenty fund within 60 business days of submittal
of registration application or notification of a reassesnt, pursuant to 780 CMR 6.2.2.2.

(8) Administrative PenaltiesAdministrative penalties assessed for violations of@mwyisions of M.G.L. c.
142A committed by registrants shall be deposited into laeagty fund.

14.20: Duties of Fund Administrator

(1) Notice to ContractorNo less than 30 business days prior to the payment lafra, @and again when a
claim has been paid, the fund administrator shall providttewmotice to the contractor, or subcontractor, or
their administrator, executor or personal representaidf responsible for the claim that such payment
will be, or has been made. The notice shall be sent tdagteknown address of the contractor, or
subcontractor by certified mail, return receipt requestedshaliiinclude information about the contractor's
or subcontractor's responsibility to reimburse the fund as agekiny sanctions which may be imposed
pursuant to M.G.L. ¢. 142A for non-payment. In the case ofteat®d contractor, or subcontractor, notice
shall be sent to the contractor, or subcontractor's adraimistexecutor, or personal representative.

(2) Fund ReimbursementWhen a payment from the fund is awarded to an owner as & oésulclaim
against a registered contractor, or subcontractor, ar @deninistrator, executor, or personal representative,
the fund administrator shall, at his or her discretion:

(a) require the contractor, subcontractor, or their adménist executor, or personal representative,
to reimburse the fund in full within 30 business days offication that a claim has been paid; or,
(b) initiate an agreement with the contractor, or subcdoiraallowing said contractor, or
subcontractor to reimburse the fund by installment, the freyuand amount of which shall be
determined by the fund administrator. This provision does ntdipeo cases where the contractor
filed for bankruptcy.

(3) Revocations of Registration for Non-Reimbursemiéhe contractor, subcontractor, their administrator,
executor, or personal representative, fails to reimbtiisefund pursuant to 201 CMR 14.20(2), the fund
administrator shall recommend that the contractor'subcontractor's registration be revoked pursuant to
M.G.L. c. 142A, 8 8 and 780 CMR 6.2.2.2(6). In the case of @aded contractor or subcontractor
revocation of the registration may apply if there is mvising business partner with the same registration
number as the deceased. The fund administrator shall al§othetAttorney General at the same time and
recommend that legal proceedings to recover the unpaid amvhioly is to be reimbursed to the fund be
initiated pursuant to M.G.L. c. 142A, § 8. If the contractorsubcontractor is deceased and 1) if more than
one year has elapsed since the date of death and 2) no rotitaino has been flied, there is no
reimbursement enforcement.

(4) Fund Administrator Report§he fund administrator shall provide a written reporthe director of
OCABR on a semiannual basis relative to the fund. Saidrrehall; provide general information about the
fund, including, but not limited to investment and interest irgortiquidity of funds, contractor
contributions, claims and other disbursements paid fromfuheé relative health of the fund, and any
recommendations pertaining to maintaining the solvenciieofund. Said report shall be made available to
the general public upon request.

14.21: Payments from the Guaranty Fund

10/24/03

(1) Award AmountsThe fund administrator may award:

(a) to any claimant no more than $ 10,000 or the amount negcéssammpensate the claimant for
his actual loss, whichever is less; and

(b) no more than $ 75,000 per 12 month period in aggregatesaetinoh are the result of a single
registrant's actions pursuant to M.G.L. c. 142A, unlessdtistrant has repaid the fund for the full
amount required pursuant to M.G.L. c. 142A, 8 8; provided howbegiittis within the discretion
of the fund administrator to waive the limit of aggreegelaims with cause.
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(2) Registered Contractor RequiremeRayments from the fund may only be awarded to an "Owrleo" w
entered into a contract with a registered contract@ulecontractor, as defined in 201 CMR 14.02.

(3) Unregistered Contractor®ayments from the fund may not be awarded in cases wherbothe
improvement contractor, or subcontractor, was unregisteréde date of the contract.

(4) Building Permit RequiremenPayments from the fund may not be awarded to an owner whredehis

or her own building permit for the contracted work in disputessithe contractor, or subcontractor failed to
inform the homeowner, as required by M.G.L. c. 142A, § 2,hbateowners who secure their own permits
will be so excluded from the fund.

(5) Actual Loss Payment®ayments from the fund may only be awarded for actuald@ssdefined by 201
CMR 14.14 and M.G.L. c. 142A and may not be awarded for consegjuenpunitive damages, personal
injury, attorney's fees, court or arbitration costmterest.

(6) Required Proces®ayments from the fund may be awarded to an owner onlyhfdiérought an action
to enforce any provision of M.G.L. c. 142A in court or, he talternative, through the state approved
arbitration program as outlined in 201 CMR 14.00, and hasustdd all such customary and reasonable
efforts to collect the judgment or award, and has filedctasn within the six month statutory period
pursuant to 201 CMR 14.18(4).

(7) Application Payments from the fund may be awarded to an owner ody tae fund administrator
receives a completed application form provided by OCABR.

(8) Additional Application DocumentsAccompanying the application form, the homeowner shall gubm
copy of any court or arbitration judgment obtained againstregistrant including findings of fact and
conclusions of law, if any. In addition, a notarized affidaigned and sworn to by the homeowner shall be
submitted, affirming that:

(a) sfhe has complied with all the requirements of M.G. 142A,;

(b) s/he has obtained a court judgment or arbitration finding;

(c) all or some specified portion of the court judgmerdrbitration finding remains unpaid;

(d) all required evidence has been submitted demonstratingththaclaimant has exhausted
customary and reasonable efforts to collect.

(9) Application ReviewUpon receipt of the application with all required attachsiantl notarized affidavit,
the fund administrator shall inspect all documents for theaoity. If the fund administrator determines that
said documents verify that the owner has exhausted all cugtamé reasonable efforts to collect the award
without success, the fund administrator may order paymentfdhie guaranty fund for the amount of the
owner's actual loss.

(10) Six Month Application Deadliné®ayments from the fund may be awarded only if the fund adnaioistr
receives an application within six months of the date upoohadoicourt judgment or arbitration finding was
issued against the registrant.

(11) Repayment to Guaranty Fund by Contradfaa contractor's, or subcontractor's registratioreioked
pursuant to M.G.L. c. 142A, § 15(b), the contractor, or subatotravould not be eligible to receive a new
or renewed registration or to operate under another ripstruntil the entire amount of the claim, plus a
reasonable amount of interest to be determined by the fundismlaior, has been repaid to the fund in full,
beginning from the time said claim was disbursed fronfithd.

(12) Claims Procedure for Exhausted Fulficit anytime the money deposited in the fund is insuffident
satisfy the approved claim or portion thereof, the fund adimatis, when sufficient money has been
deposited in the fund, shall satisfy the unpaid claims or portlereof in the order that the claims were
originally filed.
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(13) Authorization to Proceed Against Contractbthe registrant does not repay the amount paid from the
fund, plus interest, according to the term is set fortthbyfund administrator pursuant to 201 CMR 14.20(2),
the fund administrator shall notify the Attorney General whall be authorized to initiate proceedings in
Superior Court against said contractor, subcontractogdmsnistrator, executor, or personal representative
for failure to reimburse the fund.

(14) Court Judgment or Arbitration Award Requiremektcourt judgment or arbitration award required by
M.G.L. c. 142A, 8 5 and 201 CMR 14.00 may be satisfied by presemtittqe Fund Administrator the
following:

(a) documentation from United States Bankruptcy Court confgrihat:
1. the contractor's debts have been discharged;
2. the bankruptcy case has been closed; and
3. the homeowner is precluded by the Bankruptcy Court from purautogrt judgment
or arbitration award against the contractor or subcowiract
(b) proof of the existence of a valid cause of actionragisiut of the improvement of an owner-
occupied, one-to-four family residential home by a regist contractor or subcontractor for
conduct alleged to be work performed in a poor or unworkmanlikeenavhich is a common law
violation or a violation of any statute or regulationigesd for the protection of consumers;
(c) evidence that the claim was presented within two yeadssix months of the date the contract
was signed by the parties;
(d) proof of actual loss calculated pursuant to M.@.1142A and 201 CMR 14.14.

(15) Court Judgment or Arbitration Award Requirement in Casdfea Deceased Contractof court
judgment or arbitration award required by M.G.L.c. 142A § 5 ard @PIR 14.00 may be satisfied by
presenting to the Fund Administrator the following:

(a) a copy of the deceased contractor's death cerifica

(b) proof of the existence of a valid cause of actionragisiut of the improvement of an owner-
occupied, one-to-four family residential home by a regist contractor or subcontractor for
conduct alleged to be work performed in a poor or unworkmanlikeenavhich is a common law

violation or a violation of any statute or regulationigesd for the protection of consumers;

(c) proof of actual loss calculated pursuant to M.G.1L42A and 201 CMR 14.14; or

(d) notice of claim form filed in Probate Court within oyear of contractor, or subcontractor's
death.

(16) Administrator's Decision on Homeowner Eligibilityhe Fund Administrator shall hold a written
hearing to consider the evidence and render a decision on thewoents eligibility for reimbursement from
the Fund, pursuant to 201 CMR 14.07.

iscellaneous

10/24/03

(1) OCABR Arbitration OversightThe OCABR shall maintain oversight responsibility tonpote the
fairness and efficiency of the private arbitration sewiprogram.

(2) OCABR Advisory OpinionsThe director of OCABR may from time to time develofernal guidelines
for the operation of the private arbitration serviceggm and may issue advisory opinions.

(3) Waiver The director of OCABR may, in his or her sole disorgtwaive any of 201 CMR 14.00, if such
waiver would be in the public interest and would further thepgae or intent of the private arbitration
services program or guaranty fund

(4) Non-preclusion of Additional Remedie& claim to the guaranty fund shall not limit the availiapiof
other legal or equitable remedies unless the claim ngader the full amount of the value of the work
claimed as damages, in which case the registrant, uponnrepayo the fund, may use repayment as a
defense via settlement.
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(5) Correspondence CopieSopies of all correspondence any party sends to the ashittla arbitration
firm or the director of OCABR after the acceptancehef tequest for arbitration shall be sent to the other

party.

(6) 201 CMR 14.00 shall apply to home improvement conteattred into on or after July 1, 1992.

REGULATORY AUTHORITY

201 CMR 14.00: M.G.L. c. 142A and c. 93A.
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